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Policy Statement

Buildings and premises which are the sites of repeated drug distribution activity constitute a blight
and a danger to the community.

The traditional law enforcement response of arrest and prosecution of the individual offender has
not been adequate to address the problem over a sustained period of time. The goal of community
mobilization legislation is to provide new incentives and legal tools to community-based organi-
zations by creating strong and effective civil remedies.

The Model Drug Nuisance Abatement Act develops a long standing civil remedy, which histori-
cally has been used to close down bawdy houses and gin mills, to focus on eradicating the drug
distribution activity in private or commercial premises. Most importantly, the nuisance law seeks
to inspire and support the grass roots efforts by the community by making the community or
neighborhood organization, or the citizens who live or work in the community the real party in the
civil action. The organization or individual is the plaintiff in the lawsuit and is guaranteed expe-
dited access to the courts. They may seek a preliminary or permanent injunction against the drug-
related activity, may seek the closure of the premises for up to a year and may seek severe civil
penalties against the owner who knowingly permitted the nuisance to exist.

The laws are remedial in nature. This Act seeks to abate or remedy the drug nuisance problem. It
also provides for a sliding scale of civil penalty to compensate the community-at-large. It is
designed to encourage a proper resolution of the problem in a manner which is proportionate to
the harm to the community and the culpability of the offender. For instance, upon the filing of the
complaint, if the court finds that the premises constitute a nuisance and the owner had knowl-
edge of the fact and the public safety and welfare is at risk, the law mandates that the premises be
ordered immediately closed. The actual closure is conducted by law enforcement authorities.

The burden is on the owner/defendant to prove the nuisance is abated. The actions are to be
given expedited and priority consideration by the court.

As the case proceeds to trial, the defendant/owner is subject to a permanent closure order and
civil penalties. The Act provides strong negotiation tools to the community organizations and great
incentive to the owner to enter into a settlement. For example, the Act provides that the defen-
dant/owner can vacate the closure order by transferring title to certain categories of nonprofit
community groups.

COMMUNITY MOBILIZATION B-59



PRESIDENT'S COMMISSION ON MODEL STATE DRUG LAWS

Many of the provisions of the Act are mandatory to ensure uniform interpretation and enforce-
ment. However, the courts are provided many options to avoid unnecessary hardship to innocent
persons. For example, one provision permits the court to order a defendant who had knowledge of
the nuisance to provide relocation assistance to an innocent tenant who is displaced as a result of a
closure order.

The legislative findings recognize that property owners, or managers have the affirmative duty to
prevent drug activity on the premises under their control. The Act provides a community enforce-
ment tool and remedy to those injured by the failure of the owner to fulfill that responsibility.
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Highlights of the
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Abatement Act

Defines a building, place or premises as a “drug nui-
sance” if:

1. It is the site at which three or more separate
drug violations have occurred within the period
of one year prior to the commencement of the
civil action; or

2. On three or more separate occasions within
the period of one year prior to the commence-
ment of the civil action under this Act, it was the
site at which two or more persons who did not
reside in or upon such site gathered for the prin-
cipal purpose of unlawfully ingesting a con-
trolled dangerous substance whether or not any
such controlled dangerous substance was unlaw-
fully distributed or purchased at such location
(e.g., a “shooting gallery” or “crack-house”); or

3. Itis the site at which any amount of controlled
dangerous substance has been manufactured, or
at which more than [fifty] marijuana plants have
at any one time been grown or cultivated, or at
which any controlled dangerous substance in an
amount of [one kilogram] or more has at any
time been unlawfully stored, warehoused, con-
cealed or otherwise kept, whether or not three or
more separate such unlawful acts have occurred
within any prescribed period of time; or

4. Itwas used or is being used in any way in fur-
therance of or to promote or facilitate the com-
mission of any drug violations, whether or not
three or more separate violations have occurred
within any prescribed period of time.

Authorizes an anti-drug neighborhood organization,
a person residing or working within 1,000 feet of the
nuisance, the municipal attorney or the criminal pros-
ecuting agency to bring a nuisance abatement action
for injunctive relief or for penalties against an owner,

landlord, tenant or agent of the premises alleged to
be a drug nuisance.

Applies equivalent of Fed.R.Civ.P. 11 sanctions to
either party for frivolous pleadings or motions

Directs courts to hear actions brought under this Act
on an expedited basis, and discourages continuances.

Provides for preliminary closing orders within thirty
days of filing of the complaint.

Addresses the concern about ejecting onto the street
drug-addicted residents with no provision for hous-
ing needs, especially where those residents may be
mothers with small children or pregnant women. All
residents, by requirement of this section, are notified
of treatment resources to which they can go. Treat-
ment experts indicate that the vast majority of addict-
ed residents in properties closed down under nui-
sance proceedings are sufficiently advanced in their
disease of addiction to require residential treatment.

Directs courts, where they determine after trial that
the premises constitutes a drug nuisance, to order the
closure of the premises for not more than one year,
unless the court is clearly convinced that any vacancy
resulting from the closure would exacerbate rather
than abate the nuisance, or would otherwise be extra-
ordinarily harmful to the community or the public
interest.

Requires courts to limit, so far as practicable, tempo-
rary, preliminary or permanent closing orders issued
pursuant to the Act, to that portion or portions of the
entire building, place or premises which are neces-
sary to abate the nuisance and to prevent the recur-
rence of drug violations.

Permits courts to re-open closed premises where the
defendant submits clear and convincing proof that
the nuisance has been satisfactorily abated and is not
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likely to recur. Provides specific guidelines for
“abatement plans” which defendants may submit in
order to meet the second prong of their burden.

Provides the court with the option of appointing a
receiver to manage or operate the building, place or
premises for such times as the court deems necessary
to abate the nuisance, and delineates the powers of
the receiver.

Requires courts, after granting injunctive relief, to
impose a civil penalty of [$25,000] or the value of the
property (whichever is greater), against defendants
who knowingly conducted, maintained, aided, abet-
ted or permitted the drug nuisance. The proceeds
from such fines shall be split between neighborhood
rehabilitation and treatment programs.

Directs courts to waive the above penalty where
defendant (1) has not violated court orders issued
under this Act and (2) has transferred title to the
premises to the plaintiff, any other neighborhood

anti-drug organization or treatment provider
approved by the court, so long as the recipient is a 26
U.S.C. 501(c) (nonprofit) organization.

Permits prevailing plaintiffs to recover attorney’s fees
and other costs of action from defendants.

Requires inspection and finding of substantial com-
pliance with applicable housing, building, fire, health
and safety codes by appropriate governmental
authority, as a prerequisite to releasing or reopening
of closed premises. Authorizes courts to issue such
orders as necessary to bring premises into compli-
ance, at owner’s expense.

Authorizes civil actions for actual damages which
may be brought by a person injured in his or her busi-
ness or property by reason of a drug nuisance, against
any person who knowingly conducted, maintained,
aided, or abetted or permitted any drug violation
constituting the nuisance.
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Section 1. Short Title.

The provisions of this [Act] shall be known and may be
cited as the “Model Drug Nuisance Abatement Act.”

Section 2. Legislative Findings.

(a) Despite efforts by law enforcement, private and
commercial premises remain the sites of repeated drug
distribution violations. These locations attract crimi-
nals and the violence and threat of violence associated
with illicit drug trade.

(b) The continued occurrence of criminal activities at
these locations is detrimental to the public health, safe-
ty and welfare. Drug nuisances reduce property val-
ues, injure legitimate businesses and commerce and
erode the quality of life for law-abiding persons work-
ing or residing in or near these locations.

(c) Property owners, landlords, managers and opera-
tors have an affirmative duty to take the actions neces-
sary to prevent drug violations from occurring on their
properties and to abate existing drug nuisances. These
affirmative duties are no less important than the duty
to maintain properties in accordance with applicable
building, fire, zoning, safety and similar codes, ordi-
nances, rules and regulations designed to protect the
health, safety and welfare of residents, workers, invi-
tees, neighbors and other persons.

(d) The ongoing existence of a drug nuisance is detri-
mental to the public interest and warrants prompt
injunctive relief by the courts. It is the express policy of
this state to authorize and encourage courts to issue
temporary restraining orders or preliminary injunc-
tions pursuant to the provisions of this [Act] upon a
finding that a drug nuisance exists. It is not necessary
for any authorized plaintiff seeking temporary or pre-
liminary injunctive relief to establish any specific or
irreparable injury arising from the drug nuisance. The
existence of any remedy at law shall not prevent the
granting of injunctive relief pursuant to this [Act].

(e) The civil actions for injunctive relief, damages and
penalties authorized by this [Act] are remedial rather
than punitive in nature. Penalties collected pursuant
to Section 18 are intended not to punish culpable
defendants, but rather to compensate the community
at large, by providing funding for additional treatment,
neighborhood rehabilitation, drug prevention and
drug education costs. Damages awarded to individual
plaintiffs pursuant to Section 29 are intended to com-
pensate the individuals for specific losses to their busi-
nesses or properties.

() It is the policy of this state to ensure that the civil
actions and remedies authorized by this [Act] be heard
by the courts on a priority basis to expeditiously iden-
tify and abate drug nuisances.

(g) It is necessary to ensure the certain, expeditious
and uniform enforcement by the courts of the rights,
duties and remedies established herein. Certainty, pre-
dictability and uniformity in enforcement are essential
to encourage property owners, landlords, managers
and operators to take affirmative steps necessary to
prevent their properties from first becoming the sites
of drug violations.

COMMENT

The [Model Drug Nuisance Abatement Act] recognizes
that private and commercial premises may become the
sites of drug related activity which destroys the quality
of life and economic well-being of a community. The
[Act] recognizes that the ownership of property comes
with an affirmative duty to make sure the property is
not used to harm the people who live in its environs;
the failure to do so warrants remedial injunctive relief,
damages and penalties so as to recompense the commu-
nity-at-large. The [Act] provides a prompt remedy to
property owners or neighborhood organizations to
obtain injunctions or other remedial relief, notwith-
standing the existence of other remedies that exist
through the criminal or civil law.

COMMUNITY MOBILIZATION
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Section 3. Purpose.

The purpose of this [Act] is to authorize temporary, pre-
liminary and permanent injunctive relief and other reme-
dies to abate drug nuisances. An additional purpose is to
encourage owners, landlords, operators and managers of
buildings, places or premises (hereinafter referred to as
“premises”) to take the affirmative steps necessary to pre-
vent drug violations on their properties.

Section 4. Definitions.
As used in this [Act]:

() “Drug distribution event” means the unlawful
manufacture, distribution, sale, or possession with
intent to distribute, sell or deliver a controlled sub-
stance or an unlawful attempt or conspiracy to commit
such act.

(b) “Controlled substance,” “manufacture,” “distribu-
tion,” “sale,” and “possession with intent to sell or dis-
tribute “shall have the same meaning as those terms
are used in [cite to applicable state controlled substance
law].

(c) “Drug nuisance” means a premises at which:

(1) three or more separate drug distribution
events have occurred within the period of one
year prior to the commencement of the civil action
under this [Act]; or

(2) on three or more separate occasions within the
period of one year prior to the commencement of
the civil action under this [Act], two or more per-
sons who did not reside in or upon such site gath-
ered for the principal purpose of unlawfully
ingesting, injecting, inhaling, or otherwise using a
controlled substance, whether or not any such
controlled substance was unlawfully distributed
or purchased at such location; or

(3) any amount of controlled substance has been
manufactured, or more than [fifty] marijuana
plants have at any one time been grown or culti-
vated, or any controlled substance in an amount
of [one kilogram] or more has at any one time
been unlawfully stored, warehoused, concealed or
otherwise kept, whether or not three or more sep-
arate such unlawful acts have occurred within any
prescribed period of time; or

(4) the site was used or is being used in any way
in furtherance of or to promote or facilitate the

commission of any drug distribution event,
whether or not three or more separate violations
have occurred within any prescribed period of
time.

(d) “Neighborhood or community organization”
means a group, whether or not incorporated, which
consists of persons who reside or work at or in a build-
ing, complex of buildings, street, block or neighbor-
hood any part of which is located on or within 1,000
feet of the premises alleged to be a drug nuisance,
which has the purpose of benefitting the quality of life
in its neighborhood or community, including treat-
ment programs.

() “Owner” means any person in whom is vested the
ownership and title of property, and who is the owner
of record. “Owner” shall include any local, city, state
or federal governmental entity.

() “Person” means a natural person, corporation, asso-
ciation, partnership, trustee, lessee, agent, assignee,
enterprise, governmental entity, and any other legal
entity or group of individuals associated in fact which
is capable of holding a legal or beneficial interest in

property.
COMMENT

“Drug distribution event” is defined to include those
serious drug offenses generally classified as a felony
with state codes, and which by their dangerous charac-
ter constitute a danger to the community. The class of
crimes is limited to non-possessory offenses, i.e., it does
not address simple use or possession cases, with the
exception of the provision which addresses the so-called
“shooting galleries;” sites at which people congregate
for the unlawful use of drugs on premises that are not
strictly their residences. This is consistent with the
approach taken in the companion expedited eviction
statute. There are two policy considerations: first, that
drug-trafficking, more than possession for personal use,
is more likely to give rise to the destructive conditions
which both [Acts] intend to target; and second, that the
powerful remedies provided in this statute will be more
unpredictable and may work injustice where a poten-
tial defendant’s personal drug use has, in fact, had little
impact on the lives of those who live around her or him.

“Controlled substance,” “manufacture,” “distribution,”
“delivery”, and “possession with intent to sell,” “dis-
tribute” or “deliver” are defined to be consistent with
state criminal or controlled substance codes.

B-64
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“Drug nuisance” is defined expansively to account for
situations which have not previously been construed to
be included under traditional nuisance law:

Paragraph (1) addresses a premises where there is per-
sistent drug distribution activity over a period of a year.
Realistically, most properties will satisfy this threshold
number of events in a much shorter period of time.
Nonetheless, sites often move throughout a neighbor-
hood to avoid detection; thus the cumulative number
over the period of one year is designed to address this
situation.

Paragraph (2) is designed to address the problem of
“shooting galleries.” Experience dictates that these sites
are often notorious and the attendant criminal activity
creates a serious danger to the community.

Paragraph (3) applies to “grow houses” or warehouses
where drugs or marijuana plants are stored. These
buildings may be used in part as residences and tend to
attract violence destructive to the neighborhood.

Paragraph (4) applies to premises which have a causal
connection to drug distribution activity, and the lan-
guage is similar to that of many state forfeiture laws.

“Neighborhood or community organization” is defined
expansively to encourage collective or individual efforts
by those located in close proximity to the alleged nui-
sance. These persons have the most at stake in the eco-
nomic loss and the personal harm arising from the exis-
tence of the nuisance. Bringing the nuisance abatement
action under the name of the organization empowers
the community by supplying some degree of anonymi-
ty, and therefore protection, to those willing to fight to
eliminate the drug nuisance.

Section 5. Nature of Actions and Jurisdiction.

The causes of action established in this [Act] are civil
actions to enjoin the commission of drug distribution
events, to close down and physically secure premises or
portions thereof which constitute drug nuisances and to
otherwise abate such drug nuisances, and to impose civil
penalties. These actions shall be brought in the [insert
appropriate court], which shall have jurisdiction to issue
temporary, preliminary or permanent injunctive or other
equitable relief, whether or not an adequate remedy exists
at law.

COMMENT

This section establishes a civil cause of action which

enjoins the commission of drug distribution events and
may close down the premises and impose penalties as
warranted, in keeping with Section 3(e) which declares
that the action is remedial rather than punitive in
nature. This section makes unambiguously clear that
this equitable action is allowed whether there exists any
other remedy at law.

Section 6. Standard of Proof.

Except as may otherwise be expressly provided, the civil
causes of action established in this [Act] shall be proved
by a preponderance of the evidence.

COMMENT

This section makes clear that this [Act] provides a civil
remedy, and does not require the proof beyond a rea-
sonable doubt mandated in criminal proceedings.

Section 7. Parties.

(&) Who May Bring Actions. A civil action for tempo-
rary, preliminary or permanent injunctive relief or for
penalties pursuant to this [Act] may be brought by:

(1) the municipal or state attorney or corporation
counsel representing any municipal or county or
state governing body which has jurisdiction over
the location at which the alleged drug nuisance
exists; or

(2) the state attorney general and county prosecutor
having jurisdiction where the alleged drug nui-
sance exists; or

(3) any neighborhood or community organization
as defined in this [Act]; or

(4) any person who resides, is employed full or
part-time at the site of a business premises, or owns
or operates a business premises, on or within 1,000
feet of any alleged drug nuisance.

(b) Defendants to the Action. A civil action pursuant
to this [Act] shall be brought against the owner, and
may also be brought against any person within the
jurisdiction of the court who is a landlord, tenant, man-
ager, operator or supervisor of any premises alleged to
be a drug nuisance. In addition, the court shall have
in rem jurisdiction over the premises alleged to be a
drug nuisance, and the complaint initiating a civil
action pursuant to this [Act] shall name as a defendant
the premises involved, describing it by block, lot num-

COMMUNITY MOBILIZATION
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ber and street address, or by such other means as are
appropriate in the circumstances.

(c) Protections Against Frivolous Actions and Sanc-
tions for Unfounded or Unwarranted Pleadings,
Motions, or Other Papers. In any action brought pur-
suant to this [Act], every pleading, motion, and other
paper of a party shall be signed by at least one attorney
of record in the attorney’s individual name, whose
address shall be stated. Such signature of an attorney
constitutes a certificate by the signer that the signer has
read the pleading, motion, or other paper; that to the
best of the signer’s knowledge, information, and belief
formed after reasonable inquiry it is well grounded in
fact and is warranted by existing law or a good faith
argument for the extension, modification, or reversal
of existing law, and that it is not interposed for any
improper purpose, such as to harass or to cause unnec-
essary delay or needless increase in the cost of litiga-
tion. If a pleading, motion, or other paper is not
signed, it shall be stricken unless it is signed promptly
after the omission is called to the attention of the
pleader or movant. If a pleading, motion, or other
paper is signed in violation of this subsection, the
court, upon motion or upon its own initiative, shall
impose upon the person who signed it, a represented
party, or both, an appropriate sanction, which may
include an order to pay to the other party or parties the
amount of the reasonable expenses incurred because of
the filing of the pleading, motion, or other paper,
including a reasonable attorney’s fee.

(d) No Bond or Security Required. No person or enti-
ty shall be required to post any bond or security as a
condition of initiating or prosecuting any action
brought pursuant to this [Act].

(e) Ready Availability of Ownership Information to
Potential Plaintiffs. Any person or entity who upon an
oath in writing states the affiant is preparing to initiate
an action pursuant to this [Act] may request that the
[county recorder or equivalent office] promptly pro-
vide the name and address of all owners of the premis-
es as reflected upon the current county records, with-
out charge.

(f) Presumption of Ownership. The person in whose
name the premises involved is recorded in the [county
recorder or equivalent office] shall be presumed to be
the owner thereof.

(g) Presumption of Agency. Whenever there is evi-
dence that a person was the manager, operator, super-
visor or was in any other way in charge of the premises

involved at the time any conduct constituting the drug
nuisance is alleged to have been committed, such evi-
dence shall be rebuttably presumptive that he or she
was an agent or employee of the owner, landlord or
lessee of the premises.

COMMENT

The [Act] permits municipal or state attorneys or corpo-
ration counsels to file the civil nuisance action, as well
as the state attorney general or county prosecuting attor-
ney. The pursuit of this civil remedy may be a vital ser-
vice provided to a community that is at risk and unwill-
ing or unable to proceed under the circumstances.

The provision which empowers a neighborhood or com-
munity organization or a person residing or employed
within 1,000 feet of the premises alleged to be a nui-
sance is an important provision. It recognizes the adage
of strength in numbers; therefore it allows a communi-
ty or neighborhood group to initiate court action. The
community group or individual action as the plaintiff is
the catalyst to overall mobilization to seek abatement of
the drug related activity. One of the remedies available
as a means of settlement of the lawsuit (see Section 19) is
the transfer of title to the premises to the plaintiff or any
other neighborhood or community organization
approved by the court. Thus, an organization has a
legitimate stake in the outcome of the lawsuit as well as
an incentive for action.

Subsection (b) names the owner of the premises as a
mandatory party defendant. The section sets forth as
permissive defendants those who maintain custody or
control. The section also provides for in rem jurisdic-
tion against the property so as to permit closure orders
and liens against the property.

Subsections (c) and (d) provide that, in lieu of the filing
of a bond or security, the civil complaint is to be veri-
fied and signed by an attorney so as to avoid frivolous
lawsuits, and to ensure that the pleadings are supported
factually and legally. Sanctions, such as those provided
for in Fed.R.Civ.P. 11 are provided for unwarranted
pleadings, motions or other papers.

Subsection (e) assists the neighborhood organization or
other plaintiffs in locating owners or landlords, by
requiring the appropriate county office to provide the
name and address of all owners currently registered,
without charge.

Subsection (f) creates a presumption of ownership
based on the information filed in appropriate local
offices.
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Subsection (g) create a rebuttable presumption of
agency by a manager or person who maintains custody
or control over the premises. A management company
could therefore be served as agent for the owners and
as permissive defendants.

Section 8. Notice to Interested Parties.

(a) Notice to Defendants. A complaint initiating an
action pursuant to this [Act] shall be personally served
and notice to all in personam defendants shall be pro-
vided in the same manner as serving [original
notices][complaints] in civil actions. After filing an affi-
davit that personal service cannot be had after due dili-
gence on one or more in personam defendants within
twenty days after the filing of the complaint, the plain-
tiff may 1) cause a copy of the complaint to be mailed
to the defendant by certified mail, restricted delivery,
return receipt to the clerk of court requested, and 2)
cause a copy of the complaint to be affixed conspicu-
ously to the premises alleged to be a drug nuisance.
Service shall be deemed completed five days after fil-
ing with the court proof of such mailing and an affi-
davit that a copy of the complaint has been affixed to
the premises.

(b) Notice to Affected Tenants, Residents, and Guests.
All tenants or residents of any premises which is used
in whole or in part as a business, home, residence or
dwelling, other than transient guests of a guest house,
hotel or motel, who may be affected by any order
issued pursuant to this [Act] shall be provided such
reasonable notice as shall be ordered by the court and
shall be afforded opportunity to be heard at all hear-
ings.

(c) Lis Pendens. Notice of lis pendens shall be filed
concurrently with the commencement of the action in
the same manner as is generally provided for by law
or court rule.

COMMENT

The provisions are meant to effect expeditious process
by the court. Notice to all interested or affected parties
is vital to the truth-finding process, as the court is
required to balance competing interests in order to tailor
a fair remedy.

Section 9. Substitution of Plaintiff.

When a court determines in its discretion that the plaintiff

bringing an action pursuant to this [Act] has failed to
prosecute the matter with reasonable diligence, the court
may substitute as plaintiff any person or entity that con-
sents thereto, provided that such person or entity would
have been authorized pursuant to this [Act] to initiate the
action.

COMMENT

The provisions of this section are designed to preclude
the possibility for the collusive or incompetent handling
of any action brought pursuant to this [Act]. Specifical-
ly, the court is authorized to substitute as a plaintiff any
person or entity who could have brought the action
where the court determines in its discretion that the
party which did initiate the action has failed to prose-
cute the matter with reasonable diligence. However, the
court would have no authority under this section to
order any person or entity to assume the responsibility
for prosecuting the matter; rather, this section contem-
plates that such substitute plaintiffs would consent to
taking responsibility for handling the lawsuit.

Section 10. Expedited Priority Proceedings:
Criteria for Granting Continuances.

(a) General Policy. All actions for injunctive relief or
civil penalties brought pursuant to this [Act] shall be
heard by the court on an expedited and priority basis.

(b) No Continuances. The court shall not grant a con-
tinuance except for compelling and extraordinary rea-
sons, or on the application of a criminal prosecuting
agency for good cause shown.

(c) Stay Pending Criminal Proceedings. The court
shall not stay the civil proceedings pending the dispo-
sition of any related criminal proceeding except for
compelling and extraordinary reasons or except upon
the application of a criminal prosecuting agency for
good cause shown.

(d) Dismissal of Actions for Want of Prosecution. The
court shall not dismiss an action brought pursuant to
this [Act] for want of prosecution unless the court is
clearly convinced that the interests of justice require
such dismissal. In that event and upon such a finding,
the dismissal shall be without prejudice to the right of
the plaintiff or any other person or entity authorized
to bring an action pursuant to this [Act] to re-institute
the action.
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COMMENT

This section establishes and reaffirms the overriding
principle in this [Act] that all actions should be heard
as swiftly as possible. Furthermore, this section makes
clear that the court must not grant a continuance of the
proceedings except for compelling and extraordinary
reasons.

This section also deals with the difficult issue of
whether and to what extent a civil proceeding should be
allowed to continue concurrently with criminal pro-
ceedings involving the same transaction or parties. The
general rule in most states seems to be that civil pro-
ceedings are typically stayed pending the outcome of
related criminal prosecutions. This is done not only to
avoid some of the Fifth Amendment issues which typi-
cally attend parallel criminal and civil proceedings, but
also to avoid the possibility that the civil litigation
might interfere with the conduct of an ongoing investi-
gation or prosecution. In this context, however, public
policy demands that the nuisance abatement action be
heard as expeditiously as possible. Moreover, the inter-
ests of the prosecuting authority are protected to some
extent in that the prosecutor is authorized to initiate an
action as a plaintiff.

In order to achieve the most appropriate balance of
these competing interests, this section makes clear that
the court must grant a continuance at the requests of an
appropriate criminal prosecuting agency “for good
cause shown”. Although this standard is significantly
less than the standard of “compelling and extraordinary
reasons,” it is nonetheless envisioned that the prosecut-
ing authority would be required to provide the court
with those specific reasons which justify continuing the
abatement proceeding. Such reasons would thus over-
ride the statutory objective of hearing and concluding
such proceedings at the earliest possible opportunity in
order to protect the rights and interests of law-abiding
people. Nothing in this section would preclude, how-
ever, the prosecutor from making such specific applica-
tion in camera or by such other means as may be neces-
sary to safeguard an ongoing investigation, drug
enforcement operation, surveillance, or criminal prose-
cution.

Section 11. Issuance of Preliminary Closing
Order and Preliminary Restraining Order.

(a) General Rule. Any person or entity authorized to
bring a civil action for injunctive relief pursuant to this

[Act] may file a complaint seeking preliminary injunc-
tive relief by alleging that the premises constitutes a
drug nuisance. Upon receipt of the complaint, the
court shall order a preliminary hearing which shall not
be later than [30] days from the date of the order. Ser-
vice shall be made upon the owners of the premises
pursuant to subsection 8(a) not less than five days prior
to the hearing. In the event that service cannot be com-
pleted in time to give the owners the minimum notice
required by this subsection, the court may set a new
hearing date.

(b) Preliminary Closing Order. If the court finds 1)
that the premises constitutes a drug nuisance, 2) that
at least 30 days prior to the filing of the complaint seek-
ing preliminary injunctive relief, the owner or the
owner’s agent had been notified by certified letter of
the drug nuisance, and 3) that the public health, safety
or welfare immediately requires a preliminary closing
order, the court shall issue a order to close the premises
involved or the portions appropriate in the circum-
stances. The order shall direct actions necessary to
physically secure the premises, or appropriate portions
thereof, against use for any purpose. The preliminary
closing order shall also restrain the defendant and all
persons from removing or in any manner interfering
with the furniture, fixtures and movable or personal
property located on or within the premises constitut-
ing the drug nuisance.

(c) Other Preliminary Relief. If the court finds that the
premises constitutes a drug nuisance but that immedi-
ate closing of the premises is not required pursuant to
subsection (b), the court may enjoin the drug nuisance
and issue an order restraining the defendants and all
other persons conducting, maintaining, aiding, abet-
ting, or permitting drug distribution events constitut-
ing the drug nuisance. Additionally the court may
issue an order appointing a temporary receiver to man-
age or operate the premises. A temporary receiver
shall have such powers and duties specifically autho-
rized pursuant to of subsection 16(f) of this [Act].

(d) Admissible Evidence. In determining whether the
public health, safety or welfare immediately requires a
preliminary closing order, the court shall consider any
relevant evidence presented concerning any attendant
circumstances, including but not limited to whether the
alleged drug distribution events or related activities
involve the use or threat of violence at or near the site
alleged to be a drug nuisance, or whether the alleged
drug distribution events in any way involve distribu-
tion or sale of a controlled substance by or to a juve-
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nile, or whether the site alleged to be a drug nuisance is
located within a drug-free zone within the meaning of
[insert cite to criminal drug-free school, drug-free pub-
lic housing, drug-free recreational center, drug-free
park, or other drug-tree zone provisions].

COMMENT

Subsection (a) provides the vehicle for seeking a pre-
liminary injunctive order and provides for a prelimi-
nary hearing within 30 days of filing and receipt of the
complaint. The following subsection (b) sets up the cri-
teria for the court to decide whether to issue an immedi-
ate preliminary closure order and/or other relief as
deemed appropriate under the circumstances.

Subsection (c) outlines additional relief which may be
ordered if the court finds that the premises are a nui-
sance but does not find that immediate closure is man-
dated under the prior subsection. The court may enjoin
the drug-related activity by the defendant and all other
persons on the premises. This section provides the
court with a wide range of discretion in fashioning an
appropriate preliminary remedy. This triggers the
responsibility of the owner to take action to stop the
criminal activity, for instance by commencing an evic-
tion action. The appointment of a receiver has the
immediate effect of removing management and control
from the owner of both the premises and its revenues.
This is designed to provide meaningful relief to the
beleaguered community organization and to impress
upon the owner, the importance of remedial action.

Subsection (d) provides a non-exhaustive list of the
types of evidence which shall be admissible in making
the community welfare and safety determinations called
for in this section. The mandatory language is reflec-
tive of the intent to provide the widest range of relevant
evidence to the court including considerations which
are not operative under traditional nuisance law.

Section 12. Enforcement of Preliminary Clos-
ing and Restraining Orders.

(a) Entities Enforcing Orders. Upon order of the court,
preliminary restraining and closing orders shall be
enforced by the [sheriff, local police department, or
other appropriate agency].

(b) Inventory of Personal Property. The officers serv-
ing a temporary closing order or a temporary restrain-
ing order shall file with the court an inventory of the
personal property situated in or on the premises closed

and shall be allowed to enter the premises to make the
inventory. The inventory shall provide an accurate
representation of the personal property subject to such
inventory including, but not limited to, photographing
of furniture, fixtures and other personal or movable

property.

(c) Vacation of Premises. The officers serving a pre-
liminary closing order shall, upon service of the order,
demand all persons present in the premises closed, to
vacate such premises or portion thereof forthwith
unless the court orders otherwise. The premises or
portion thereof shall be securely locked and all keys
shall be held by the agency closing the premises.

(d) Posting of Court Order. Upon service of a prelimi-
nary closing order or a preliminary restraining order,
the officer shall post a copy thereof in a conspicuous
place or upon one or more of the principal doors at
entrances of the premises. In addition, where a pre-
liminary closing order has been granted, the officers
shall affix, in a conspicuous place or upon one or more
of the principal entrances of such premises, a printed
notice that the entire premises or portion thereof have
been closed by court order, which notice shall contain
the legend “Closed by Court Order” in block lettering
of sufficient size to be observed by anyone intending
or likely to enter the premises. The printed notice shall
also include the date of the order, the court which
issued the order and the name of the office or agency
posting the notice. In addition, where a preliminary
restraining order has been granted, the officer shall
affix, in the same manner, a notice similar to the notice
provided for in relation to a preliminary closing order
except that the notice shall state that certain activity is
prohibited by court order and that removal of furni-
ture, fixtures or other personal or movable property is
prohibited by court order.

(e) Mutilation or Removal of Posted Court Order. Any
person who without lawful authority mutilates or
removes any order or notice posted in accordance with
the provisions of subsection (d) is guilty of a misde-
meanor.

(f) Violation of Court Order. Any person who know-
ingly or purposely violates any preliminary restraining
order or closing order issued pursuant to this [Act]
shall be subject to civil contempt as well as punishment
for criminal contempt pursuant to [insert cite to applic-
able criminal contempt law].
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COMMENT

This section provides that preliminary restraining and
closing orders shall be enforced by the sheriff, local
police department or other appropriate agency as a
recognition of the dangers inherent in an enforcement
action. It seeks to mobilize and empower the groups to
initiate the lawsuits while maintaining traditional law
enforcement roles. This section seeks to maintain the
integrity of the premises during the pendency of the
lawsuit and to prevent the all too common experience
of damage or retaliatory destruction of real and personal

property.

The posting provision in subsection (d) provides actual
knowledge to the world that the premises are closed by
court order; it also subjects any violators to the civil and
criminal contempt of the court. This is a traditional fea-
ture in most nuisance and forfeiture laws. The commu-
nity is presumed to be the eyes and ears of this closure
order; thus, it is anticipated that violations would be
reported immediately to the authorities, in which case
the court is mandated to take contempt action under
subsection (f).

Section 13. Notification and Provision of
Treatment Resources.

(a) Natification to Persons Present. The officers serv-
ing a preliminary closing order as provided in Section
12(c), shall provide outreach information and referral
materials to all residents present on how to obtain alco-
hol and other drug treatment.

(b) Notification to Social Services Agencies. The court,
no less than [ten] days prior to the removal of any per-
sons pursuant to this [Act], shall cause notice to be pro-
vided to the local alcohol and other drug agency, the
local child welfare agency, and other appropriate social
service agencies.

(c) Posting of Notification. A one-page summary of
such information and materials shall be posted next to
any preliminary closing order or preliminary restrain-
ing order posted in accordance with Section 12(d).

(d) Preparation and Dissemination of Treatment
Resource Information. The [single state authority on
alcohol and other drugs] or its designee shall prepare
all materials described in subsections (a) and (b), and
shall disseminate them to all [sheriffs departments,
local police departments, or other appropriate agen-
cies] which are empowered to enforce closing orders
under this [Act].

COMMENT

Strong concern has been expressed about throwing
drug-addicted residents out on the street with no provi-
sion, especially where those residents may be mothers
with small children or pregnant women.

This section addresses that concern. All residents, by
requirement of this section, are notified of treatment
resources to which they can go. As a practical matter
virtually all addicts living in such circumstances will be
sufficiently disintegrated to require inpatient treatment,
so that their housing needs would be resolved by their
decisions to seek treatment.

Subsection (d) directs the [single state authority on alco-
hol and other drugs] to prepare and disseminate the
materials so as to maintain coordination with other out-
reach efforts.

Section 14. Premises Involving Multiple Resi-
dences or Businesses.

(@) Limiting Order to Nuisance Portion of Premises.
Where the premises constituting the drug nuisance
includes multiple residences, dwellings or business
establishments, a preliminary or permanent closing
order issued pursuant to any provision of this [Act]
shall, so far as is practicable, be limited to that portion
of the entire premises necessary to abate the nuisance
and prevent the recurrence of drug distribution events.

(b) Duty of Certain Landlords to Displaced Innocent
Tenants. In addition to any other relief expressly
authorized by this [Act], the court may order a defen-
dant who knew or had reason to know of the nuisance,
to provide relocation assistance to any tenant ordered
to vacate a premises pursuant to this [Act], provided
that the court determines that such tenant was not
involved in any drug distribution event constituting
the nuisance and did not knowingly aid in the com-
mission of any such drug distribution event. Reloca-
tion assistance shall be in the amount necessary to
cover moving costs, security deposits for utilities and
comparable housing, any lost rent, and any other rea-
sonable expenses the court may deem fair and reason-
able as a result of the court’s order to close a premises
or any portion thereof pursuant to this [Act].

COMMENT

In order to safeguard the rights of innocent persons and
businesses, Section (a) provides that where the premises
constituting the drug nuisance includes multiple resi-
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dences or business establishments, a preliminary or per-
manent closing order must so far as is practicable be
limited only to that portion or portions of the entire
premises which is necessary to abate the nuisance and
to prevent the recurrence of drug violations. This fea-
ture ensures that the remedy is tailored reasonably and
is no broader than necessary to effect the relief.

The court is authorized to order a defendant who knew
or had reason to know of the nuisance to provide relo-
cation assistance, including cost of moving to compara-
ble housing for a tenant who was not involved in the
drug distribution event. This is a severe remedy which
is imposed on the “culpable” owner who has knowl-
edge of the nuisance and has failed to act to protect the
otherwise innocent tenants or residents. This provision
provides strong incentives to initiate corrective action,
such as eviction of offending tenants.

Section 15. Vacating or Modifying Closing
Order Before Trial on Application of a Defen-
dant.

(a) General Rule. The court upon application of a
defendant may, at any time before trial, vacate or mod-
ify a closing order, after notice to the person or entity
bringing the action pursuant to this [Act], where the
defendant clearly and convincingly shows that he or
she was not in any way involved in the commission of
any drug distribution event constituting the nuisance,
and he or she further:

(1) provides a bond or undertaking in an amount
equal to the assessed value, for property tax pur-
poses, of the premises or portion thereof subject to
the closure order, or such other amount fixed by
the court, and the court determines that the public
safety or welfare will be adequately protected
thereby; or

(2) submits clear and convincing proof to the court
that the drug nuisance has been satisfactorily abat-
ed and will not recur. In determining whether the
drug nuisance has been satisfactorily abated and
will not recur, the court shall consider the nature,
severity and duration of the drug nuisance and all
other relevant factors, including but not limited to
the following:

(A) Whether the defendant through the exer-
cise of reasonable diligence should have known
that drug distribution events were occurring on
the premises, and whether the defendant took

steps necessary and appropriate in the circum-
stances to prevent the commission of such
events;

(B) Whether the defendant has in good faith
initiated eviction or removal actions pursuant
to [the “Model Expedited Eviction of Drug
Traffickers Act” or other pertinent state statute]
against tenants or other persons who commit-
ted drug distribution events on the premises
involved, immediately upon learning of a fac-
tual basis for initiating such eviction or removal
action;

(C) Whether the defendant has developed an
abatement plan which has been agreed to by
the person or entity bringing the action pur-
suant to this [Act] and has been approved by
the court. Such abatement plan may provide
for:

(i) Hiring an on-site manager to prevent
the recurrence of drug distribution events;

(i) Making capital improvements to the
property, such as security gates;

(iii) Installing improved interior or exterior
lighting;

(iv) Employing security guards;

(v) Installing electronic security or visual
monitoring systems;

(vi) Establishing tenant-approved security
procedures;

(vii) Attending property management
training programs;

(viii) Making cosmetic improvements to
the property;

(ix) Providing, at no cost, suitable space
and facilities for a local enforcement
agency to establish a police substation or
mini-station on or near the site of the drug
nuisance; or

(x) Establishing any other program or ini-
tiative designed to enhance security and
prevent the recurrence of drug distribution
events on or near the premises involved.

(b) Eorfeiture of Bond. Where the court accepts a bond

or undertaking pursuant to subsection (a), and conduct
constituting a drug nuisance recurs, the bond or under-
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taking shall be forfeited unless the court finds com-
pelling and extraordinary reasons why such forfeiture
would not be in the interests of justice. Any monies
forfeited pursuant to this section shall be paid into the
dedicated fund established in Section 18(d) of this
[Act].

COMMENT

An owner may apply to re-open a closed premises by
providing a bond or submitting clear and convincing
proof to the court that the drug nuisance has been satis-
factorily abated and that he or she was not involved in
the drug distribution event. This is part of a series of
sections designed to encourage a settlement of the liti-
gation, and an abatement of the problem so that it does
not recur. The court and the litigants have wide latitude
in this area. In determining whether the nuisance has
been satisfactorily abated, this section sets forth a non-
exhaustive list of factors relating to the nature, severity
and duration of the nuisance, and factors to assess the
culpability of the owner and his or her efforts to take
corrective action.

The above list is may also be helpful to the court or to
the parties in negotiating a settlement.

Section 16. Permanent Injunction and Other
Relief.

Where the court after trial finds that a premises is a drug
nuisance, the court shall grant permanent injunctive relief
and shall issue orders as are necessary to abate the drug
nuisance and to prevent to the extent reasonably possible
the recurrence of the drug nuisance. The court’s order
may include, but need not be limited to all of the follow-

ing:

(a) Seizure and Sale of Personal Property. Directing
the sheriff or other appropriate agency to seize and
remove from the premises all material, equipment and
instrumentalities used in the creation and maintenance
of the drug nuisance, and directing the sheriff to sell
the property in the manner provided for the sale of
personal property under execution in accordance with
the general rules of civil procedure. The net proceeds
of any such sale, after the deduction of all lawful
expenses involved, shall be paid into the dedicated
Fund established in Section 18(d) of this [Act].

(b) Restoration of Premises. Authorizing the plaintiffs
to make repairs, renovations and construction and
structural alterations or to take such other actions nec-

essary to bring the premises into compliance with all
applicable housing, building,fire, zoning, health and
safety codes, ordinances, rules, regulations or statutes.
Expenditures may be filed as a lien against the prop-

erty.

(c) Closing of Premises. Directing the closing of the
premises, or appropriate portion thereof, to the extent
necessary to abate the nuisance, and directing the offi-
cer or agency enforcing the closure order to post a copy
of the judgment and a printed notice of such closing
order conforming to the requirements of Section 12(d)
of this [Act]. The closing directed by the judgment
shall be for such period of time as the court may direct
but, subject to the provisions of Section 20 of this [Act],
shall not be for a period of more than one year from
the posting of the judgment provided for in this sub-
section.

(d) Suspension of Licenses. Suspending or revoking
any business, professional, operational or liquor
license.

(e) Suspension of Government Subsidies. Ordering
the suspension of any state, city or local governmental
subsidies payable to the owners of the property, such
as tenant assistance payments to landlords,